funeral and memorial services. Jesus tells us that those who mourn are blessed and will be comforted, but mourning is, as Rutledge puts it, 'one of the most private and painful of human experiences' and is one where 'the emotional impact of death raises the need for privacy.' 1 It seems highly likely that, if asked, most people would consider that mourners had a right to mourn privately, free from distress caused by protesters or pickets even where the funeral is a public event, such as the funeral of Margaret Thatcher which was accompanied by shouted comments from protesters as the coffin passed through streets on the way to the funeral service at St. Paul's Cathedral. 2 In recent years a number of funerals in the United
States (US) have been subjected to the practice of 'funeral picketing' by members of the Westboro Baptist Church (WBC). The WBC has picketed at the funerals of some American forces personnel who have been killed on active service and other high profile funerals such as those of the victims of the Boston Marathon bombing and the children killed in the Newton school shooting in Connecticut. These pickets have caused distress to family members and wide public outrage. The WBC is a small fundamentalist church based in
Kansas whose members believe that God is bringing about these deaths as a means of punishing America for its tolerance of homosexuality. WBC funeral picketers typically gather on the route of the funeral cortege or close to the church where the funeral is to take place, singing and carrying placards with slogans such as 'God hates Fags' and 'Thank God for Dead Soldiers.' Despite the death in 2014 of the founder and pastor of the WBC, church members have announced their intentions to continue funeral picketing. In carrying out these pickets, the WBC has principally argued that it is exercising its right of freedom of speech, although it has also sometimes argued that it is exercising the right to freedom of religion.
Both of these rights are guaranteed by the First Amendment of the US Constitution. This provides that 'Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech; or of the press; or the right of the people peaceably to assemble'. 'is no right to force speech into the home of an unwilling listener ', 5 or to subject a 'captive audience' to a targeted campaign which they cannot escape or avoid. The widespread public condemnation of the activities of the WBC has led to legislation at both a federal level 6 loudly and repetitively during the two minutes' silence. once it was discovered that it would in fact take place within a building the right was upheld by the Court of Appeal) 14 and in Connolly v DPP 15 the prosecution of a committed Christian who had sent photographs of dead foetuses to pharmacists in an attempt to dissuade them from selling the 'morning-after pill' was held not to breach her Article 9 and 10 rights.
However, any limits imposed on the exercise of these Convention rights must be proportionate. In Öllinger v Austria 16 the ECtHR held that the prohibition of a silent demonstration by 6 people at a war memorial service to SS soldiers killed in WW2 was disproportionate and a breach of the demonstrators' Article 10 rights, even when the right of the cemetery users to exercise their Article 9 right was taken into consideration.
Although funeral picketing may appear to be a modern practice, it is clear that in the past funerals and burials have been the subject of disruption sufficient for Parliament to legislate for the maintenance of order. 17 A number of provision of older statutes remain in force, and might be used by secular and church authorities were funeral picketing to take place. Under On conviction by a magistrates' court the penalty is a fine of level 1 on the standard scale or imprisonment for a maximum of two months. 19 Although they must take the person before a justice of the peace once the service comes to an end: see Williams v. Glenister (1824) 2 B & C 699. 20 Available at http://www.parliament.the-stationery-office.co.uk/pa/ld200203/ldselect/ldrelof/95/9501.htm>, accessed 10 December 2014. 21 Canons of the Church of England, Canon El, para4 and Canon E2, para 3. See also Canon B9, para 2 (duty to give reverent attention in the time of divine service). 22 P Barber, 'Outrageous behaviour' (1996) 4 Ecc LJ 584-588, at p 587. 23 (1673) 89 ER 96. The plaintiff disturbed a funeral service, using threatening and abusive language, and the defendant laid hands on him to prevent the disturbance. When the plaintiff sued for damages in battery, the action of the defendant was held to be justified. 24 
COULD MOURNERS SEEK DAMAGES FOR BREACH OF PRIVACY?
The second major claim in Snyder was for invasion of privacy. Privacy is difficult to define, but at its simplest is what Warren and Brandeis famously called the 'right to be let alone.
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Moreham has argued that privacy should be defined as 'the state of desired inaccess or as a freedom from unwanted access' and that the courts should recognise a right to privacy where a person has a 'reasonable desire not to be accessed in the circumstances'. 32 Funerals take place in a public place, and are generally open to all wishing to attend, but this does not mean that most mourners would accept that this meant they could be subjected to unwanted access by funeral picketers.
Under the current English law it is unlikely that mourners subjected to funeral picketing would succeed in an action for damages for invasion of privacy. 
COULD FUNERAL PICKETING BE ACTIONABLE AS A NUISANCE?
Funeral picketing as practiced by the WBC is unlikely to be regarded as a private nuisance. It takes place on public roads and as such would not involve an interference with a claimant's right to enjoy land. A claimant would also lack standing to bring a nuisance action as this is dependent the claimant having a legal interest in the land affected by the nuisance. 39 On the other hand it could be argued that as funeral picketing is a practice which most members of the public are likely to find distasteful or even abhorrent, it could be regarded as a public nuisance. Public nuisance has been described as 'a rag-bag of odds and ends' covering a wide 33 Human Rights Act 1998 when it enforced a statutory obligation to repair the chancel of a parish church. 56 The fact that the PCC was part of the administrative structure of the Church of England was not relevant as 'despite the particular recognition which establishment afforded, the Church of England remained an essentially religious rather than governmental organisation.' in burying a family member, denying parents the right to take part in a funeral for their child, and mourning free from press intrusion can be regarded as a breach of the right to respect for family life it would seem that taking part in a funeral or memorial service free from outside interference by funeral picketers could also be considered to be a breach of Article 8 rights.
It is difficult to see how the breach of confidence action could be extended to cover invasion of mourners' rights by funeral picketers. However the jurisprudence of the ECtHR would support the introduction of a novel cause of action into English law allowing an action to be brought by those whose privacy as mourners has been invaded. The difficulty is that the government has made it clear that it does not intend to introduce legislation on the requirements of the ECHR but rather to rely on the judges to develop the law (including the law of privacy) appropriately, a role which Lord Phillips pointed out in Douglas has not been accepted 'with whole-hearted enthusiasm' by the courts. 62 In the absence of legislation there would seem to be little likelihood of a change in the law in the near future.
There are many aspects of this discussion which strike the author as ironic. It is ironic that in English law it appears to be possible to obtain damages for publication of photographs of a person participating in a sex orgy but not where a mourner at a funeral has been subjected to grossly disturbing behaviour at a time when they were particularly emotionally vulnerable. 63 It is ironic that in a situation where people have suffered distress whilst taking part in a private family and religious ritual that their best cause of action might be for special damage in public nuisance, requiring funeral picketing and the distress it causes to be equated with activities as diverse as making obscene telephone calls, laying manure in the street, building a thatched house in the borough of Blandford Forum, digging up the wall of a church and keeping a tiger in a pen adjoining the highway. 64 It is ironic that whilst they might be comforted by the possibility that picketers could be prosecuted, they would not have the comfort of compensation for their distress. Finally, it is ironic that no-one was able to picket
